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It has been said that economic governance in India should have had a different institutional mechanism that that inherited from the British. That system was a revenue collection system, not one suited to meet the different challenges when the State was actively involved in economic development. Vast discretionary authorities with potential for enormous gains, accumulated in the hands of administrators and politicians. The scope for misuse was considerable. Red tape, delays, the emergence of touts and contact men, corruption, were the result. It led to the disenchantment of honest investors, and the development of a new class of ‘promoters’ who knew how to take maximum advantage from this system. 

The institution of independent regulation was introduced in India when it was realized that the investments required for physical infrastructure development could not be raised only by the public sector. Private and particularly foreign investments would be required. These investors would want to be treated on par with the public sector that dominated the physical infrastructure. For that to happen, they would be comfortable with a regulatory structure that was transparent, consultative, independent, predictable and fair. It would thus be different from the existing governmental regulatory system characterized by opaqueness, selectivity, easily influenced by many means used by vested interests, unpredictable and many times unfair on some of the parties. 

Earlier established public and so-called independent institutions like the RBI, SEBI, Company Law Board and others had authority but are not perceived as having full autonomy. The NHRC, National Commission for Women, Press Council, etc, may have autonomy but have little or no authority. The Central Electricity Authority was a statutory and autonomous body by law, but allowed itself to become a subservient technical advisor to government. BIFR was filled mainly by retired civil servants and was as slow and indecisive as any government department. 

The first TRAI and the Central and State Electricity Regulatory Commissions were legislated to have both authority and autonomy. In the event the autonomy, (or ‘independence’), has been circumscribed by governments in direct and indirect ways. Government controlled selection committees, poor publicity to vacancies, limited compensation and tenures, and limitations on employment after they relinquished office were the direct ways. The indirect ways were by control over budgets, finances and disbursements, encouraging non-compliance of orders of regulatory commissions by the public sector entities under government control, the threat of issuing policy directives to Regulators (with interpretation of what was ‘policy’ resting with governments), and recruitment rules which ensured employment mainly of government servants on deputation for the highly technical work required from the staff. Subsequently the law was changed to emasculate TRAI into a recommendatory body, and the new Electricity Bill will when passed, control regulators by limiting their term to three years, with extensions at the discretion of government and not of a neutral Selection committee. The proposed Bill to create a Petroleum Regulatory Board furthers this trend of increasing government control by eliminating even the façade of neutral selection.

The creation of these bodies has taken away many responsibilities earlier performed by government and its agencies. But it has not led to any reduction in the numbers employed by them. The new regulatory bodies are thus another source for employing retired and retiring government servants. These Secretary level positions in government provide comfortable berths for ageing (and sometimes unemployable) government servants.

Independent Regulation is a substitute for government regulation. It would not be necessary if our government system were open with information, transparent in its working, took decisions after widespread consultation with all concerned parties, was consistent in its decisions so that applicants knew what to expect from them, and not so subject to procedures and delayed decisions. Independent Regulation is now spreading to an increasing number of areas in which government takes decisions that have substantial financial impact on existing and prospective investors in infrastructure. There are other areas as well like pharmaceuticals and healthcare, taxi and auto rickshaw licenses and fares, railway routes and fares, etc., that could do with transparent decision-making. If we are not to have a population explosion of Regulators, we must seek to combine them so that their numbers are limited. There is no sense for example in having separate regulators for electricity, oil and gas and for coal, when a single Energy Regulator could do the job more completely and efficiently. At the same time, the numbers employed at high levels in government must come down, with the creation of these new bodies that are to perform what used to be governmental functions. (770)             

