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“Making Regulators Work-A critical look at the Planning Commission’s draft bill on regulatory reforms” by S L Rao
   The financial sector in India has a set of independent regulators, all under the Finance Ministry. Independent Regulation of infrastructure is more recent, with  Telecommunications Regulatory Authority of India and the Orissa State Electricity Regulatory commission created in 1994, followed by other electricity commissions at the centre and the states, petroleum and natural gas, civil aviation and the Competition Commission of India. There are appellate tribunals for telecommunications, electricity and competition. Many independent regulatory commissions are proposed-for coal, national highways, railways, etc.    

   Infrastructure regulators have been created in a haphazard manner with  no coordination between Ministries on their functions, powers, reporting relationships, selection and terms of appointment of members, accountability, etc. Some have no tariff setting powers, for some their Ministry has not notified powers and they have no work, and governments use their powers to overrule many of their Orders. Appointments of members is almost exclusively from among retired government servants, with chairmen from the central government services, and a bias towards compliance of government requirements. 
   The Planning Commission released an approach paper with an overarching approach to independent regulation and a Draft Bill for Regulatory Reform. The Consumer Unity and Trust Society organized a conference to discuss this draft bill, with participation by the Deputy Chairman of the Planning Commission and a Member, his Principal Advisor, present and former regulators, media specialists and other interested people.  

   The Deputy Chairman said that independent regulatory commissions become relevant when there exists or is expected, a private sector presence in the sector. A public sector monopoly like Railways also must be independently regulated to enable transparency and reasoned decisions, made in public, transparently, in consultation with all interested parties, and decisions that explain the reasoning. He did not mention that the Bill must provide for its provisions to override any conflicting provisions in existing legislation regarding any infrastructure regulatory body.   
   The Member, Planning Commission, commented that a policy paper binding on all Ministries might be simpler than new legislation. This ignores the tendency of bureaucrats and Ministries to protect their turfs. Unless compelled by statute, they will not change their existing regulatory legislation. Overarching legislation applicable to all commissions is essential. It will provide a template that must be followed. In the context of coalition governments with undisciplined Ministries, a mere policy statement will not be implemented.  
   The draft bill ignores proliferation of regulators with every Ministry creating one or more independent regulatory commissions, perpetuating lack of coordination in government because one subject is divided between many Ministries. ‘Regulatory diarrhoea’ must be controlled-e.g., all Energy issues must be under one regulator, (Power, Oil and Natural Gas, Coal, Atomic energy, Renewable Energy), as must Transport (all Roads and Railways).  

  Accountability of Regulators is not addressed by any of the present legislation or the draft bill. At present regulatory bodies are accountable through the annual report they must submit to the legislatures, though never discussed by legislatures. Some regulatory bodies either do not submit reports or do so long after the reports are due. There is no mechanism to discipline them. The other accountability is to the superior Court or Tribunal on appeals from decisions of regulatory bodies. The Bill must introduce the American system, where Members of independent regulatory bodies appear regularly before a committee of the legislature to answer its questions. Thus the principle of legislative oversight is recognized, especially over independent regulators who have no electoral mandate. Ministerial and bureaucratic interference is also minimized. Since Regulatory commissions are quasi judicial in nature and their Orders subject to judicial review, some safeguards will be required to ensure that the Commissions do not have to explain the rationale for their orders to the legislature committee. 

   There is need for an injunction to Regulatory Commissions to either allow or disallow expenses of the regulated entities in determining their tariffs. Many state electricity regulatory commissions minimize tariff increases by terming legitimate expenses as “regulatory assets”, adversely affecting their cash flows, but taxed on accrued incomes. The practice is a response to the pressure from governments to avoid tariff increases, and the submissive compliance of regulators. It must also lay down caps on cross-subsidies. The Regulatory Commission must impose penalties on the office-bearer of a utility for non-compliance of orders.  

   On the formation of the Tamil Nadu Electricity Regulatory Commission, and later the Petroleum and Natural Gas Regulatory Board, governments either delayed notification of the powers of the regulatory commission, or have not notified them at all. The PNGRB does not issue licenses for oil and gas pipelines because the powers are not notified.  The draft bill must provide that governments notify all powers provided to the Commission by the legislature, within a stipulated time. This provision exists in The Right to Information Act   Provision for penalty on officers who delay notification beyond the stipulated time is necessary.  
  The Selection Committee proposed in the Bill is packed with bureaucrats and must make provision for non-bureaucrats from academia, Chambers of Commerce, the media, etc. While all the regulatory legislation stipulates a time period within which a new appointee is selected and in position before the present incumbent leaves, the time period is usually much exceeded. Legislation must provide a penalty for the concerned official who is responsible for delay. 
   Regulatory Commissions today are packed with current or ex government servants. There must be a numerical limit on present and former government servants who are appointed to any independent regulatory commission. The Bill provides an upper age limit of 66 and a fixed term of four years for any member. It must also provide for an upper age limit for candidates, above which they cannot be considered. This must be age 62, so that the appointee can serve a full term of four years. The Bill lays down the employment an outgoing member cannot take after demitting office, which  is too restrictive and must be limited to not appearing before the Commission of which he was Member. On the question of termination of a Member, there must be provision for an investigating and penalizing agency, perhaps the Tribunal or High Court, with investigations by a judicially appointed body. Further, the grounds for investigation must include allegations of corruption or conflict of interest. 
   There is a feeling (as expressed by the Chairman of the Competition Commission of India) that there could be jurisdictional conflict with sectoral commissions whose legislation allows hearings on issues relating to competition. However, with the Competition Commission of India yet to establish itself, the sectoral commissions are better qualified to determine on competition issues in their sectors. Infrastructure tends to natural monopolies. Even sectoral regulators could err, as for example when they have tried to introduce consumer choice between electricity suppliers, in a situation of severe supply constraints, and dominance of one supplier. The Bill should however, provide for mandatory consultation by sectoral regulators with the Competition Commission when specified issues that abut the jurisdiction of the latter are being considered. A provision might be added that a member of the Competition Commission shall sit on the bench of the sectoral regulator when such matters are being considered. 
       There is no provision in the Bill for developing consumer associations that can appear knowledgeably before the regulatory commission. It should provide for funding to a limited number of qualified consumer organizations. There must be consumer associations represented on the national advisory committee for each commission. The minutes of meetings of the national advisory committee must be published and publicized. 
(1261)
 . 

